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A. Identity of Petitioner

Kevin Erickson (“Kevin™) asks this court to accept review of the
Court of Appeals decision terminating review designated in Part B of this
petition.
B. Citation to Court of Appeals Decisions

A copy of the decision filed April 16, 2018, is in the Appendix.

A copy of the June 26, 2018, Order Denying Motion to Publish is
in the Appendix.
C. Issues Presented for Review

(1) Is the Court of Appeals’ decision that the Notice of Intent to
Accelerate in this case was merely a pre-acceleration notice
consistent or in conflict with existing case law and a plain
language reading of the acceleration language in such notice?

(2) Does the Court of Appeals decision conflict with its own
decision in Walcker v. Benson and McLaughlin, P.S., 79 Wn.
App. 739, 745-6, 904 P.2d 1176 (Div. 3 1995), review denied, 129
Wn.2d 1008 (1996)

(2) Does the Opinion upset the Legislature’s balance of interests
regarding tolling, suspension, and extension of the statute of
limitations in endorsing extension of the period of limitations
for the full time any uncompleted, abandoned, or discontinued
nonjudical deed of trust foreclosures were pending? Bingham
v. Lechner, 111 Wn. App. 118, 45 P.3d 562 (Div. 1, 2002);
Chapter 61.24 RCW

E. STATEMENT OF THE CASE
Petitioner Kevin Erickson (“Kevin”) is the Personal

Representative of the Estate of his deceased brother Ryan Erickson.



Kevin was appointed Personal Representative of Ryan’s estate on May
29, 2015, in Pierce County Superior Court Cause No. 14-4-01520-1.

Ryan obtained a mortgage loan from America’s Wholesale
Lender on October 26, 2005. He signed a Fixed/Adjustable Rate Note, an
installment note, in the principal sum of $232,000.00. The note was for a
thirty-year installment payment plan with the debt maturing on November
1, 2035.

As security for the loan, Ryan signed a Deed of Trust on his
homestead real property at 9410 150" Street Ct E, Puyallup, WA 98375-
8442.

The loan was originated by Countrywide Home Loans, Inc.
(“Countrywide™) and was later sold on the secondary mortgage market
into a securitized trust. US Bank is the current trustee of the trust. (CP
71, lines 10 — 12). Countrywide Home Loans Servicing LP
(“Countrywide™) was the servicer for Ryan’s loan on behalf of the holder
of the promissory note. (CP 107, 110, 113)

In the fall of 2007, Ryan began falling behind on his mortgage
payments. Countrywide served three "Notices of Default and
Acceleration”. The first is dated October 17, 2007, the second is dated
December 17, 2007, and the third is dated September 17, 2008.

On March 17, 2008, Countrywide recorded a Notice of Trustee's



Sale with a scheduled sale date of June 20, 2008. (Janati Decl CP 86-88
at Exh G CP 131-137) Ryan entered into a repayment plan on March 28,
2008, to cure his delinquent payments based on a five-month repayment
schedule. (Janati Decl CP 86-88 at Exh E CP 117-126) Ryan again
defaulted on his payments, making the installment that was due July 1,
2008, the last payment he made on the loan. . (Janati Decl CP 86-88 at
Exh F, CP 128).

Following Ryan’s failure to pay the August 1, 2008 installment,
Countrywide served a "Notice of Intent to Accelerate” dated September
17, 2008 (Janati Decl CP 86-88 at Exh D, CP 113-114). This notice
contains the same clear and unequivocal language of acceleration as the
October 17, 2007 and the December 17, 2007 notices (CP 107-108):

Dear Ryan S Erickson:

Countrywide Home Loans Servicing LP (hereinafter
"Countrywide™) services the home loan described above
on behalf of the holder of the promissory note (the
"Noteholder™). The loan is in serious default because
the required payments have not been made. * * *

* % %

You have the right to cure the default. To cure the
default, on or before October 17, 2008, Countrywide
must receive the amount of $4,505.82 plus any
additional regular monthly payment or payments, late
charges, fees and charges, which become due on or
before October 17, 2008.

The default will not be considered cured unless
Countrywide receives "good funds~ in the amount
$4,505.82 on or before October 17, 2008. * * *



If the default is not cured on or before October 17,

2008, the mortgage payments will be accelerated
with the full amount remaining accelerated and
becoming due and payable in full, and foreclosure
proceedings will be initiated at that time. As such, the
failure to cure the default may result in the foreclosure
and sale of your property. If your property is foreclosed
upon, the Noteholder may pursue a deficiency judgment
against you to collect the balance of your loan, if
permitted by law.

* K *

You may, if required by law or your loan documents,
have the right to cure the default after the acceleration
of the mortgage payments and prior to the foreclosure
sale of your property if all amounts past due are paid
within the time permitted by law.

* X *

*** Failure to bring your loan current or to enter
into a written agreement by October 17, 2008 as
outlined above will result in the acceleration of your
debt.

Time is of the essence. * * *

(emphasis in bold added, except that the phrase
“will be accelerated” is in bold on the original
notice.)

Ryan did not cure the default by October 17, 2008. (Janati Decl

CP 86-88 at Exh F, CP 129) Subsequently, three more notices of

trustee’s sale were recorded against the property:

Notice of Trustee's Sale recorded on January 5, 2009,
with an original sale date of April 3, 2009, and related
postponement notices. (Janati Decl CP 86-88 at Exhibit
H, CP 140-151)



= Notice of Trustee's Sale recorded on July 14, 2010, with
an original sale date of October 15, 2010, and related
postponement notices. (Janati Decl CP 86-88 at Exhibit
I, CP 153-159)

= Notice of Trustee's Sale recorded on June 25, 2015, and
the Notice of Continuance of Trustee's Sale, continuing
the sale date to December 4, 2015. (Janati Decl CP 86-
88 at Exhibit J, CP 161-166)

The trustee's sale originally set for June 25, 2015, which was
continued to December 4, 2015, was postponed pursuant to the injunction
staying the foreclosure on the property that is the subject of Estate’s Quiet
Title action. (CP 15-16; CP 168-169)

Because more than six years had passed from acceleration of the
loan on October 17, 2008, to recording of the Notice of Trustee’s Sale on
June 25, 2015, Kevin filed the Estate’s complaint to Quiet Title on
October 6, 2015. Defendants answered. Kevin filed the Estate’s motion
for summary judgment of Quiet Title March 31, 2016 (CP 20-21) together
with supporting papers. (CP 60 — 68; CP 22-56; CP 57-59).

USBank responded and filed a cross-motion for summary
judgment on April 21, 2016 with supporting papers. (CP 69 — 85; CP 86 —
169).

Kevin filed the Estate’s reply and response on May 23, 2016,



together with supporting papers (CP 170 — 177; CP 178 — 190).

USBank filed its Response in Support of Summary Judgment on
May 31, 2016. (CP 191 — 199)

The parties’ cross-motions for summary judgment were heard
August 19, 2016, by the Honorable Edmund Murphy, Judge, Pierce
County Superior Court. (CP 200 — 201; CP 202 - 203; RP August 19,
2016).

The court took the matter under advisement and issued its
decision and entered its Order on Cross Motions for Summary Judgment
on August 23, 2016, GRANTING USBank’s cross-motion for summary
judgment and DENYING the Estate’s motion for summary judgment and
dismissing it's claims against defendants. (CP 204 — 205; CP 206 — 208)

The following are the relevant dates for the statute of limitations

analysis:

DATE EVENT CITATION

Last full mortgage
July 1, 2008 payment. No further CP 128
payments made.

Notice of Intent to
Accelerate accelerating
note in full effective
October 17, 2008

September 17, 2008 CP 113-114




January 5, 2009

Notice of Trustee’s
Sale with a sale date
of April 3, 2009;
Abandoned or
discontinued.

CP 140-151

July 14, 2010

Notice of Trustee’s
Sale with a sale date
of October 15, 2010;
No sale. Abandoned
or discontinued.

CP 153-159

October 17, 2014

Six years from
acceleration date of
October 17, 2008

June 25, 2015

Notice of Nonjudicial
Trustee’s Foreclosure
Sale recorded in Pierce
County, more than eight
months after the statute of
limitations has run on the
accelerated loan.

CP 161-166

The facts are not in dispute.

The analysis of RCW 4.16.230 in this case centers on the phrases

“commencement of an action” and “statutory prohibition”:

When the commencement of an action is stayed
by injunction or a statutory prohibition, the time
of the continuance of the injunction or
prohibition shall not be a part of the time limited
for the commencement of the action.

Neither RCW 4.16.230 nor any other statute or court rule provides

for tolling, suspension, or extension of the limitation period for a




nonjudicial deed of trust foreclosure. RCW 4.16.040, RCW 4.16.230,
Chapter 61.24 RCW, RCW 7.28.300.

Where a "statute's meaning is plain on its face, then the court must
give effect to that plain meaning as an expression of legislative intent.”
Dep't of Ecology v. Campbell & Gwinn, LLC, 146 Wn.2d 1, 9-10, 43 P.3d
4 (2002). Such meaning "is discerned from all that the Legislature has said
in the statute and related statutes which disclose legislative intent about
the provision in question,” and if the statute remains susceptible to more
than one reasonable meaning, this court resorts to aids of construction,
including legislative history. Campbell & Gwinn, 146 Wn.2d at 11, 12.

No “statutory prohibition” arises by virtue of a deed of trust
beneficiary’s commencement of a nonjudicial foreclosure under the Deeds

of Trust Act. RCW 4.16.230.

The Legislature did not provide for tolling, suspension, or
extension of any statute of limitations in the Deeds of Trust Act. Chapter
61.24 RCW. Lienholders’ like U.S. Bank have recently cited to Division
One’s Bingham v. Lechner decision for the proposition that tolling applies
to an incomplete nonjudicial foreclosure (even where the parties do not
agree to any tolling). 111 Wn. App. 118, 45 P.3d 562 (Div. 1, 2002),

review denied, 149 Wn.2d 1018, 72 P.3d 761 (2003) (court denied tolling



to a lienholder; public policy does not support indefinite tolling; parties
agreed tolling applied to prior nonjudicial foreclosure attempt.)

Because the parties agreed that tolling applies, neither the Bingham
trial court nor the Bingham appellants panel conducted the required
statutory analysis of RCW 4.16.170, RCW 4.16.230, CR 2, and CR 3, and
wholly failed to explain and address the issue of why under any statute,
court rule, or provision of law, a lienholder should receive tolling for an
incomplete nonjudicial foreclosure. The tolling discussion (there was no
analysis) in Bingham should not be cited in cases where the parties do not
agree that tolling applied, since Bingham’s application of tolling was
wholly dependent on the parties agreement and completely void of any
principled analysis of applicable law. See Heintz v. U.S. Bank, No. 76297-

4-1, slip op. at 5-6 (Div. 1, Jan. 16, 2018), unpublished.

V. Argument Why Review Should Be Accepted

This Court should declare that USBank or its servicer was and is
barred from bringing any nonjudicial or judicial action on the October
2006 Note and Deed of Trust after October 17, 2014, as a matter of law.
RCW 4.16.040(1); RCW 62A.3-118(a).

Where an acceleration provision is exercisable at the option

of the creditor, to accelerate the maturity date of a promissory note,



“[s]ome affirmative action is required, some action by which the holder
of the note makes known to the payors that he intends to declare the
whole debt due.” Glassmaker v. Ricard, 23 Wn.App. 35, 37, 593 P.2d
179 (1979) (emphasis in bold added), (quoting Weinberg v. Naher, 51
Wash. 591, 594, 99 P. 736 (1909)). It is long-standing black letter law that
an assignee takes on the burdens of the assignor. Dahlhjelm Garages v.
Mercantile Ins. Co. of Am., 149 Wash. 184, 189, 270 P. 434 (1928);
McGill v. Baker, 147 Wash. 394, 400, 266 P. 138 (1928).

In Washington, courts strictly construe statutes of limitations.
Janicki Logging and Constr. Co, Inc. v. Schwabe, Williamson & Wyatt,
P.C., 109 Wash.App. 655, 662, 37 P.3d 309 (2001).

In another case directly on point, Division 1 determined that once
a notice of acceleration is conveyed to the borrower, evoking a positive
rule of law, an acceleration is not nullified by a later act. Kirsch v.

Cranberry Fin., LLC, 73108-4-1, 2013 WL 6835195, at *7 (Div. 1, Dec.

23, 2013).6 "Once rung, the bell is not unrung.” Id., citing Lunsford v.
Saberhagen Holdings. Inc., 139 Wn.App. 334, 343, 160 P.3d 1089
(2007).
As our Supreme Court made clear in 1917 in Hensen v. Peter:
If the plaintiff voluntarily omitted to prosecute

his remedy until the bar of the statute attached,
it is his misfortune, and the debtor is at liberty

10



to set up the [statute of limitations] defense, as
in any other case.

Hensen v. Peter, 95 Wash. 628, 633, 164 P. 512 (1917). In U.S. Oil, our
Supreme Court explained this longstanding rationale that the plaintiff
would be able to "suspend indefinitely the running of the statute of
limitations by delaying the performance of the preliminary act ..." U.S.
Oil & Refining Co. v. State Dept. of Ecology, 96 Wn.2d 85, 91, 633
P.2d 1329 (1981) citing Edison Qyster Co. v. Pioneer Oyster Co., 22
Wn.2d 616, 626, 157 P.2d 302 (1945). Permitting the creditor to
decelerate at will, especially via unclear and equivocal acts, would allow
it to suspend indefinitely the running of the statute of limitations. Such
would defeat the purpose of the statute of limitations, which is strictly
construed in Washington.

Countrywide’s October 17, 2007 (CP 107-108), December 17,
2007 (CP 110-111), and September 17, 2008 (CP 113-114) notices of
default and intent to accelerate were clear, unambiguous, and unequivocal
affirmative acts that gave notice by which the then-holder or its servicer
made known to the borrower Ryan Rickson (deceased) that it intended to
declare the whole debt immediately due and payable. USBank is bound
by Countrywide’s acceleration. Any act by USBank or its servicer arising

out of the October 2006 Note and Deed of Trust brought after October 17,

11



2014 is time-barred as a matter of law.

Incomplete and abandoned or discontinued nonjudicial foreclosure
proceedings do not toll the statute of limitations any more than a dismissed
lawsuit tolls the limitations period for filing an action. Fittro v.
Alcombrack, 23 Wn. App. 178, 596 P.2d 665 (1979). The stated:

When an action is dismissed, the statute of limitations
continues to run as though the action had never been
brought. Humphreys v. United States, 272 F.2d 411 (9th
Cir. 1959); see also Vance v. Seattle, 18 Wn. App. 418,
424 n.4, 569 P.2d 1194 (1977); Gould v. Bird & Sons,
Inc., 5Wn. App. 59, 485 P.2d 458 (1971). Because the
action against Alcombrack was dismissed before State
Farm was served, the action against Alcombrack no
longer tolled the statute of limitations either as to
Alcombrack or as to State Farm. Fittro's failure to serve
State Farm within the 3-year statutory period bars her
claim. Fox v. Groff, 16 Wn.App. 893, 559 P.2d 1376
(1977).

Fittro v. Alcombrack, 23 Wn. App. 178,
180, 596 P.2d 665, 666 (1979).

The court in Logan v. N.W. Ins. Co., 45 Wn. App. 95, 99, 724 P.2d
1059, (1986) states it as follows:
“Where an original action is dismissed, a statute of

limitations is deemed to continue to run as though the
action had never been brought.”

USBank relies on and cites Bingham v. Lechner, 111 Wn. App.
118, 45 P.3d 562 (Div. 1, 2002) for the proposition that the statute of
limitations is tolled during the entire time a non-judicial foreclosure was

pending even where the nonjudicial foreclosure was never completed, no

12



trustee’s sale was held, and the nonjudicial foreclosure was abandoned or
discontinued. Such is not the law nor is it the holding of Bingham.

Once each event was abandoned, dismissed, canceled, or
discontinued, it was as if the event had never occurred and the original
timeline on the statute of limitations continued to run as though the
nonjudicial foreclosures had never been initiated. In short, there is no such
thing as a “tolling deduction” as USBank contends.

Because USBank waited more than six years, in violation of RCW
4.16.040 and RCW 62A.3-118(a), and is time- barred as a matter of law,
RCW 7.28.300 instructs the Court to declare the Deed of Trust as being
outlawed. The Estate of Ryan Erickson is entitled to quiet title
removing the lien of the outlawed Deed of Trust from the property.
Walcker

RCW 7.28.300

Quieting title against outlawed mortgage or deed of trust.

The record owner of real estate may maintain an
action to quiet title against the lien of a mortgage
or deed of trust on the real estate where an action
to foreclose such mortgage or deed of trust would
be barred by the statute of limitations, and, upon
proof sufficient to satisfy the court, may have
judgment quieting title against such a lien.

Review should be accepted under RAP 13.4(b)(2) because the

decision of the Court of Appeals is in conflict with a published decision of

13



the Court of Appeals

Review should be accepted under RAP 13.4(b)(4) because the
petition involves an issue of substantial public interest that should be
determined by the Supreme Court.
D. Review Should Be Accepted Under RAP 13.4(B)(4) because

the decision impacts homeowners across the state and presents an
issue of substantial public interest.

The Legislature has seen no need to amend RCW 4.16.230 or the
Deeds of Trust Act to provide tolling (extension of the limitation period)
for the duration of uncompleted, abandoned, discontinued nonjudical deed
of trust foreclosure proceedings

The ability of homeowners to quiet title to an outlawed deed of
trust is an essential leg of the four-legged stool the Legislature created to
balance competing interests in the marketability of land titles: RCW
4.16.040, RCW 4.16.230, RCW 7.28.300, and RCW 61.24.130. The
Opinion kicks out the legs of the carefully crafted stool. Lienholders get
additional time to foreclose. Homeowners lose their protection from
protracted litigation.

Division One’s Opinion directly conflicts with Walcker v. Benson
and McLaughlin, P.S., 79 Wn. App. 739, 745-6, 904 P.2d 1176 (Div. 3

1995), review denied, 129 Wn.2d 1008 (1996), which refused to extend

14



the six-year statute of limitations to foreclose on a deed of trust, because
public policy does not support an indefinite period to foreclose:

Our policy is one of repose; the goals are to eliminate
the fears and burdens of threatened litigation and to
protect a defendant against stale claims. Ruth v. Dight,
75 Wash.2d 660, 664, 453 P.2d 631 (1969). Stenberg v.
Pacific Power & Light Co., 104 Wash.2d at 714, 709
P.2d 793. .. .These goals are generally applicable in
foreclosure proceedings, whether based on mortgages
or deeds of trust. . . . The plain language of RCW
61.24.020 states that, "[e]xcept as provided" in the deed
of trust act, mortgage law applies to foreclosure of
deeds of trust. The act does not address the applicability
of statutes of limitations. Therefore, RCW 7.28.300,
which expressly makes the statute of limitations a
defense in mortgage foreclosure proceedings, applies to
foreclosure of trust deeds as well. Because Benson and
McLaughlin failed to initiate its foreclosure within the
applicable six-year limitation period, the foreclosure
should be barred.

Review should be accepted to restore the Legislature’s balance of
the competing interests, an issue of substantial public importance. RAP

13.4(b)(4).

VI. Conclusion

Petitioner respectfully requests that this Court:

1. Reverse the Court of Appeals’ affirmance of the trial court’s
orders.

2. Reverse the Order Denying the Estate’s Motion for Summary

Judgment of Quiet Title;

15



3. Reverse the Order Granting USBank’s Cross-Motion for
Summary Judgment;

4. Remand this case to the Court of Appeals and to the trial court
with instructions to enter an order and judgment of quiet title as to the
outlawed Deed of Trust;

5. Require USBank and/or its servicer and/or any of its successors
and assigns to reconvey the property and deed of trust to the Estate of
Ryan Erickson, free and clear of the lien of the outlawed Deed of Trust

6. Award the Estate its costs, disbursements and reasonable
attorney fees on this review, on appeal, and in the trial court.

7. Such other relief as is just and proper.

Respectfully submitted this 26" day of July 2018.

Helmut Kah, WSBA # 18541
Attorney for Petitioner
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DWYER, J.— Kevin’Erickson, the personal representative of his brother’s
estate, appeals from the trial court’s order entering summary judgment in favor of
U.S. Bank National Association as Trustee for GSAA Home Equity Trust 2006-1
(US Bank) and dismissing his quiet title action. On appeal, Kevin' contends that

US Bank’s foreclosure action on Ryan’s estate’s property is time barred by the

! For the sake of clarity, we will refer to Kevin Erickson and his brother Ryan Erickson by
their first names.



No. 77742-4-1/2

statutoryvlimitation period applicable to agreéﬁ*n'e}nts in writing. Kevin also
contends that US Bank’s foreclosure action is time barred because US Bank and
its predecessor in interest accelerated the payments due on the loan, causing the
statutory limitation period on the entire debt to begin to run prematurely. Finally,
Kevin contends that US Bank is time barred from enforcing payment of the loan
because, he asserts, incomplete nonjudicial foreclosure proceedings do not toll
the statutory limitation period. None of Kevin's claims have merit. We a.fﬁrm.

|

The facts of this case are not in dispute. Kevin is the personal
representative of the estate of his deceased brother, Ryan Erickson. On October
26, 2005, Ryan obtained a home loan from America’s Wholesale Lender. Ryan
signed a promissory note when he obtained the loan. The note required that
Ryan make monthly installment payments over 30 years with the debt maturing
on November 1, 2035. As security for the loan, Ryan signed a deed of trust on
the real property.

The loan was originated by Countrywide Home Loans Incorporated and
was later sold on the secondary mortgage market and placed into a securitized
trust. US Bank is the current trustee of the trust. Cduntrywide Home Loans
Servicing LP (Countrywide) is the servicer of Ryan’s home loan on behalf of the
holder of the promissory note.

By autumn of 2007, Ryan had fallen behind on his monthly payments. On
October 17, Countrywide sent Ryan a “Notice of Default and Acceleration.” The

notice read, in pertinent part:



No. 77742-4-1/3

If the default is not cured on or beforé November 16, 2007, the
mortgage payments will be accelerated with the full amount
remaining accelerated and becoming due and payable in full, and
foreclosure proceedings will be initiated at that time. As such, the
failure to cure the default may result in the foreclosure and sale of
your property.

Ryan continued to miss payments and was sent a second “Notice
of Default and Accéleratibn” on December 17, 2007. The second notice
contained the same language as the first notice, except that Ryan was
given until January 16, 2008 to cure the default.

On March 18, 2008, Countrywide sent Ryan a “Notice of Trustee'’s
Sale” scheduled for June 20. On March 28, Ryan signed a five-month
“‘Repayment Plan Agreement.”

When Ryan continued to miss payments, Countrywide sent him a
third notice, entitled “Notice of Intent to Accelerate” on September 17,
2008. This notice contained the same language as the two earlier notices
of default and acceleration, except that Ryan was given until October 17 to
cure the default. When Ryan failed to cure the default, Countrywide
recorded four more notices of trustee’s sale between January 5, 2009 and
June 25, 2015. A foreclosure sale was never held.

Ryan died. On October 6, 2015, Kevin, on behalf of Ryan's estate,
filed a complaint against US Bank and its predecessors in interest seeking
to quiet title to the property. Later, Kevin moved for summary judgment.
In response, US Bank opposed Kevin's motion for summary judgmeﬁt and

cross-moved for summary judgment. The trial court granted summary

judgment in favor of US Bank and dismissed Kevin's quiet title claim.

-3-
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Il
Kevin contends‘that the trial court erred by denying his motion for
summary judgment and dismissing his quiet title action. This is so, he asserts,
because the applicable statutory limitation period regarding US Bank’s ability to
enforce payment of the loan obligation had expired.
We review an order granting summary judgment de novo, performing the

same inquiry as the trial court. Nichols v. Peterson Nw., Inc., 197 Wn. App. 491,

498, 389 P.3d 617 (2016). In doing so, we draw “all inferences in favor of the

nonmoving party.” U.S. Oil & Ref. Co. v. Lee & Eastes Tank Lines, Inc., 104 Wn.

App. 823, 830, 16 P.3d 1278 (2001). “Summary judgment is proper if the record
shows that no genuine issue of material fact exists and that the moving party is

entitled to judgment as a matter of law.” U.S. Qil & Refining Co., 104 Wn. App. at

830.
A
Kevin first contends that US Bank’s foreclosure action on his property is
time barred because more than six years have passed since Ryan first defaulted
on his loan payments. We disagree.
An action upon a contract or agreement in writing must be commenced

within six years. RCW 4.16.040. “As an agreement in writing, [a] deed of trust

foreclosure remedy is subject to a six-year statute of limitations.” Edmundson v.

Bank of Am., NA, 194 Wn. App. 920, 927, 378 P.3d 272 (2016).

Washington law distinguishes between demand promissory notes and

installment promissory notes. Edmundson, 194 Wn. App. at 927-32. “[A]
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demand [promissory] note is payable immediately on the date of its execution.”

Edmundson, 194 Wn. App. at 929 (quoting GMAC v. Everett Chevrolet, inc., 179

Wn. App. 126, 135, 317 P.3d 1074 (2014)). As such, the statutory limitation

period begins to run on a demand note when it is executed. Walcker v. Benson

& Mclaughlin, P.S., 79 Wn. App. 739, 742, 904 P.2d 1176 (1995). An

installment promissory note, on the other hand, is payable in installments and

matures on a future date. See Edmundson, 194 Wn. App. at 929; see also

Herzog v. Herzog, 23 Wn.2d 382, 388, 161 P.2d 142 (1945). “[W}hen recovery

is sought on an obligation payable by installments, the statute of limitations runs
against each installment from the time it becomes due; that is, from the time
when an action might be brought to recover it.”” Edmundson, 194 Wn. App. at
930 (quoting Herzog, 23 Wn.2d at 388).

Here, Ryan signed a promissory note payable in monthly installments over
30 years that fully matures on November 1, 2035. Thus, the present note is an
installment note and the six-year period of limitation does not begin to run on the
entire debt until the debt fully matures in 2035. Accordingly, US Bank’s
foreclosure on Ryan's property is timely because the statutory limitation period
applicable to the entire loan obligation has not yet started to run and the action
was brought within six years of the missed monthly installment payments. There
was no error.

B
Kevin next contends that Countrywide accelerated the payments due on

the loan, causing the statutory limitation period to start accruing on the date that

-5-
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the loan was accelerated. This is so, he asserts, because the three notices that
Countrywide sent to Ryan set forth that the loan “will be accelerated” if Ryan did
not cure the default on the loan. We disagree.
i
Our Supreme Court has held “that even if the provision in an installment
note provides for the automatic acceleration of the due date upon default, mere

default alone will not accelerate the note.” A. A. C. Corp. v. Reed, 73 Wn.2d 612

615, 440 P.2d 465 (1968). “Some affirmative action is required, some action by
which the holder of the note makes known to the payors that he intends to

declare the whole debt due.” Weinberg v. Naher, 51 Wash. 591, 594, 99 P. 736

(1909).

[A] provision hastening the date of maturity of the whole debt is for
the benefit of the payee, and if he does not manifest any intention
to claim it, before tender is actually made, there is in law no default
such as will cause the maturity of the debt before the regular time
provided in the agreement.

Coman v. Peters, 52 Wash. 574, 578, 100 P. 1002 (1909).

Here, Countrywide sent Ryan three notices warning him that the entire
debt would be accelerated if he failed to cure his default. The three notices read:
“If the default is not cured on or before [date], the mortgage payments will be
accelerated with the full amount remaining accelerated and becoming due and
payable in full, and foreclosure proceedings will be initiated at this time.”
Countrywide did not take an affirmative action that indicated that the payments
on the loan had been accelerated. Indeed, Countrywide neither declared the

entire debt due nor refused to accept installment payments. See, e.g., Rodgers

-6-
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v. Rainier Nat'| Bank, 111 Wn.2d 232, 757 P.2d 976 (1988) (trustee accelerated

payments due on the loan by refusing partial payment and demanding principal

and interest in full); Jacobson v. McClanahan, 43 Wn.2d 751, 264 P.2d 253

(1953) (lender accelerated payments due on the loan by giving notice of default
and refusing to accept subsequent installment payments).

The notices simply informed Ryan of a future contingent event. For that
event—acceleration of the entire debt—to take place, Countrywide had to take
an affirmative action manifesting its intent to do so. Because this did not happen,
Ryan’s loan obligations were not accelerated.

ii

The deed of trust that Ryan signed as security for the loan requires the
lender to provide notice before exercising its right to accelerate the loan. The
deed of trust reads:

Lender shall give notice to Borrower prior to acceleration following

Borrower's breach of any covenant or agreement in this Security

instrument. . . . If the default is not cured on or before the date

specified in the notice, Lender at its option, may require immediate

payment in full of all sums secured by this Security Instrument

without further demand and may invoke the power of sale and/or

any other remedies permitted by Applicable Law.

The plain language of the deed of trust demonstrates that the notices sent to

Ryan were pre-acceleration notices, as required by the loan documents. They

did not, by themselves, cause the loan to be accelerated.
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iii
In addition, the deeds of trust act? “precludes the creditor from enforcing
the election [to accelerate a loan] prior to the eleventh day before the date of the

trustee’s sale.” Meyers Way Dev. Ltd. P'ship v. Univ. Sav. Bank, 80 Wn. App.

655, 669, 910 P.2d 1308 (1996). The act sets forth, in pertinent part, that “[a]t
any time prior to the eleventh day befére the date set by the trustee for the sale
in the recorded notice of sale . . . the borrower . . . shall be entitled to cause a
discontinuance of the sale proceedings by curing the default or defaults set forth
in the notice.” RCW 61.24.090(1). In this way, the legislature manifested a
policy choice in favor of allowing for debtors to more easily cure their defaults.
We must honor this policy choice.

Here, neither US Bank nor its predecessor in interest ever took action to
accelerate the loan within 11 days of a trustee’s sale. Contrary to Kevin's
argument, RCW 61.24.090(1) precluded the debt from being accelerated at the
time of the mailing of the notices at issue. For this reason, also, Kevin's
argument is unavailing.

The trial court correctly ruled that the debt was never accelerated.

C

Kevin next contends that incomplete nonjudicial foreclosure proceedings
do not toll the statutory limitation period and, consequently, US Bank is unable to
collect missed payments dating back to July 1, 2008, the date that Ryan stopped

making payments on the loan. We disagree.

2Ch. 61.24 RCW.
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A trustee may continue a foreclosure sale for “a period or periods not
exceeding a total of one hundred twenty days.” RCW 61.24.04‘0(6). We have
held that the statutory limitation period applicable to enforcing payment of a loan
is tolled during the duration of a foreclosure proceeding up to 120 days after the

original sale date. Bingham v. Lechner, 111 Wn. App. 118, 129-31, 45 P.3d 562

(2002); accord Albice v. Premier Mortg. Servs. of Wash., Inc., 157 Wn. App. 912,
927-28, 239 P.3d 1148 (2010). The statutory limitation period is tolled for 120
days after the original sale date even when the trustee does not exercise his
ability to continue the sale. Bingham, 111 Wn. App. at 131 (trustee’s “failure to
[continue the sale] restarted the statute of limitations either on . . . the date
scheduled for the foreclosure or 120 days thereafter”).

Here, Countrywide recorded four notices of trustee’s sale after Ryan
entered into a repayment plan with Countrywide. The first trustee’s sale notice
was recorded on January 5, 2009, with a sale date of April 3. The second
trustee’s sale notice was recorded on July 14, 2010, with a sale date of October
15. The third trustee’s sale notice was recorded on December 10, 2014, with a
sale date of April 10, 2015. The fourth trustee’s sale notice was recorded on
June 25, 2015 with a sale date of October 23, 2015. The fourth sale was stayed
pending the resolution of the instant quiet title action.

Because the original sale date for the December 10, 2014 notice was April
10, 2015, which was fewer than 120 days before June 25, 2015, the statutory
limitation period was effectively tolled starting on December 10, 2014. There

were 2,353 days between July 1, 2008 and December 10, 2014, or six years, five
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months, and nine days. The January 5, 2009 and July 14, 2010 notices of
trustee’s sale collectively tolled the limitation period for 421 days, or a little over a
year. Thus, as calculated pursuant to the law, fewer than six years have elapsed
since the missed payment on July 1, 2008. Accordingly, US Bank is entitled to
recover all missed payments on Kevin's promissory note and deed of trust dating
back to July 1, 2008.

1]

Finally, both parties request an award of attorney fees pursuant to both
the attorney fee provisions of the promissory note and the deed of trust, and
RCW 4.84.330. RCW 4.84.330 sets forth:

[When a] contract or lease specifically provides that attorneys’ fees

and costs, which are incurred to enforce the provisions of such

contract or lease, shall be awarded to one of the parties, the

prevailing party, whether he or she is the party specified in the

contract or lease or not, shall be entitled to reasonable attorneys’

fees in addition to costs and necessary disbursements.

The promissory note provides for attorney fees to be awarded to the note
holder “[i]f the Note Holder has required [the recipient of the note] to pay
immediately in full.” In other words, the promissory note provides for an award of
attorney fees if the note holder accelerates the loan. Because we have
determined that US Bank did not accelerate the loan, this provision does not give
US Bank an entitlement to an award of attorney fees.

The deed of trust sets forth that the “[llender shall be entitled to recover its
reasonable attorneys’ fees and costs in any action or proceeding to construe or

~ enforce any term of this Security Instrument.” In his complaint, Kevin asserted

that US Bank’s “Deed of Trust is an impermissible cloud and encumbrance on
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the title for a debt that is not collectible.” Moreover, Kevin prayed for a judgment
“forever barr[ing] [US Bank] from having or asserting any right, title, estate, lien,
or interest in or to the hereinabove described property.” Thus, the present action
is an action regarding the enforceability of the terms of the deed of trust. US
Bank is the prevailing party. Accordingly, US Bank is entitled to an award of
attorney fees and costs pursuant to the applicable provision of the deed of trust.
Upon a proper application, a commissioner of our court will make a suitable
award.

Affirmed.

We concur:

S Sec leer, ﬁ \
M/ et
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FILED
6/26/2018
Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

KEVIN ERICKSON, as Personal
Representative of the Estate of Ryan
Erickson,

DIVISION ONE

No. 77742-4-
Appellant,
V.
ORDER DENYING MOTION
AMERICA'S WHOLESALE LENDER, TO PUBLISH OPINION
a New York corporation, MORTGAGE
ELECTRONIC REGISTRATION
SYSTEMS, INC., an inactive
Washington corporation, U.S. BANK
NATIONAL ASSOCIATION AS
TRUSTEE FOR GSAA HOME EQUITY
TRUST 2006-1, QUALITY LOAN
SERVICE CORP. OF WASHINGTON
and ANY AND ALL PERSONS
CLAIMING ANY RIGHT, TITLE OR
INTEREST IN THE PROPERTY
DESCRIBED HEREIN THROUGH
ANY DEFENDANT ABOVE NAMED,

Respondents.

e’ S N e S N e e N N N Nt N N e S o N N N N N N N

Respondent U.S. Bank National Association as Trustee for GSAA Home Equity
Trust 2006-1 having filed a motion to publish opinion, and a majority of the panel having
considered its prior determination and finding that the opinion will not be of precedential
value; now, therefore, it is hereby

ORDERED that the unpublished opinion filed April 16, 2018, shall remain
unpublished.

For the Court:
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e - — g Honorable Edmund Murphy
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ORIGINAL

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF PIERCE

KEVIN ERICKSON, as Personal Representative Case No. 15-2-12744-1
of the Estate of Ryan Erickson,
ORDER ON CROSS-

Plaintiff, JUDGMENT

V.

AMERICA'S WHOLESALE LENDER, a New
York corporation, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC,, an inactive
Washington corporation, U.S. BANK NATIONAL
ASSOCIATION AS TRUSTEE FOR GSAA
HOME EQUITY TRUST 2006-1, QUALITY
LOAN SERVICE CORP., OF WASHINGTON
and ANY AN ALL PERSONS CLAIMING ANY
RIGHT, TITLE OR INTEREST IN THE
PROPERTY DESCRIBED HEREIN THROUGH
ANY DEFENDANT ABOVE NAMED,

Defendants.

14,
THIS MATTER having come before the Court for hearing on August , 2016 on Plaintiff

Kevin Erickson’s (“Plaintiff”), as Personal Representative of the Estate of Ryan Erickson, Motion
for Summary Judgment and Defendant U.S. Bank National Association as_Trustee for GSAA
Home Equity Trust 2006-1’s (*US Bank™ or “Defendant”),‘/ by and through its undersigned
attorneys, and the Court having heard the arguments of counsel, having reviewed and considered

the pleadings, documents and evidence in the Court’s record, including:

HOLLAND & KNIGHT LLP

IREESTSSED] ORDER ON CROSS MOTIONS &9 2300 US Bancorp Tower

FOR SUMMARY JUDGMENT ] SW Fifh Avenue
ortland,

CASE NO. 15-2-12744-1 - PAGE - 1 Telephone: 503 2432300
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1. Plaintiff’s Motion for Summary Judgment and Legal Memorandum in Support
Thereof;

2. Declaration of David C. Hammermaster dated March 31, 2016;

3. Declaration of Kevin Erickson dated March 31, 2016;

4, Defendant’s Opposition to Plaintiff’s Summary Judgment Motion and Cross-
Motion for Summary Judgment and Legal Memorandum in Support Thereof;

5. Declaration of Fay Janati dated April 20, 2016;

6. Plaintiff's Reply and Response to Defendant’s Response and Counter Motion for
Summary Judgment;

7. Supplemental Declaration of David C. Hammermaster in Support of Motion for
Summary Judgment; and

8. Defendant’s Response and Reply In Support of Cross-Motion For Summary
Judgment,
and the Court being otherwise fully advised in the premises,
NOW, THEREFORE, it is hereby ORDERED that:

1. Defendant’s cross-motion for summary judgment is hereby GRANTED;

2. Plaintiff's summary judgment motion is DENIED and Plaintiff’s claim against
Defendant is dismissed with prejudice; and

3. The preliminary injunction previously entered by the Court is hereby dismissed

and a new sale date is to be set pursuant to RCW 61.24.130(3).

A

The Honorable Edmund Murphy

DATED this 5734,0day of%&i% 2016.

HOLLAND & KNIGHT LLP

[PROPOSED] ORDER ON CROSS MOTIONS 2300 US Bancorp Tower
FOR SUMMARY JUDGMENT i %’ :) :1‘:; glfg;{ A;;;g:
CASE NO. 15-2-12744-1 - PAGE - 2 Telephone: $03.243.2300
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RESPECTFULLY SUBMITTED BY:
HOLLAND & KNIGHT LLP

By: s/ David J. Elkanich

David J. Elkanich, WSB No. 35956
E-mail: david.elkanich@hklaw.com
Garrett S. Garfield, WSB No. 48375
2300 US Bancorp Tower

111 SW Fifth Avenue

Portland, OR 97204

Telephone: 503.243.2300

Fax: 503.241.8014

Attorneys for Defendants U.S. BANK NATIONAL
ASSOCIATION AS TRUSTEE FOR GSAA
HOME EQUITY TRUST 2006-1

[PROPOSED] ORDER ON CROSS MOTIONS
FOR SUMMARY JUDGMENT
CASE NO, 15-2-12744-1 - PAGE -3

#40844142_v2

HOLLAND & KNIGHT LLP
2300 US Bancorp Tower

11k SW Fifth Avenue

Portland, OR 97204
Telephone: 503.243.2300




Countrywide°

HOME LOANS
P.O, Box 8660070 Send Payrasnts to:
Dallas, TX 76285-0070 PO Box GGOO70
Dalles, IX 76266-0070

Oaolobar 17, 2007

Ryan S Erlckson Account No.: 113767579
9410 180TH 8 TREET CT E Property Arldrass:
PUYALLUR, WA 98375-3442 9410 150lh Strecl CT E

Puyallup, WA 98375

NOTICE OF DEFAULT AND ACCELERATION

Dear Ryan 8 Ericlkson:

Counlrywide Home Loans Servicing LP (hersinallor *Counlywlde”) services the home tuan desorbed above on behall of the
holder of the promlssory nole (the "Noleholder”). The loan s In serious defaull hasanga the reqguirad paymients have nol been
mado. The total amount now required Lo roinstale the loan as of Uhe date of this leller is o3 followa:

Monthly Charqes: 08/01/2007 $3.431 44
Lale Charstas: 0ng/01/2007 $69.55
Othor Gharaas; Total Late Chargas; $0.00
Unacolleotad Coals; $0.00

Parlinl Payment Balanoe; ($0.00)

TOTAL DUE: $3,500.89

You have the rlght to cure the default. To cure the defaull, on ar hefore Novembar 18, 2007, Countrywido must rocalve tha
amotnl of $3,500.88 plus any addiional rogular menpthly payment or payments, lalo cherges, foes and chargos, which beoemo
due on or bofore November 16, 2007,

The default will not be censidorad cured unless Countrywlde racelves "good tunds” In the amount $3,500.99 on or halora
Novembor 18, 2007, If any check (or olhar paymont) is relurmed lo us for Insulficiont funds or for any other reason, “tjood fnds”
will not have baeen revelved and the defaull will not havo heen cured, No exlenalon of Ume to cure will be grantecd due (o a
relurnad paymenl., Countrywlde raserves the right lo accepl or reject a parlial payment of the tolal amount duo wilthout walving
any ol its rights horein or oltharwlse. For example, If leas than the full smount thal is due is sent Lo us, wa gan koop the payment
and apply It the debt bul still proasad o foroclosure sinco tho doefaull woiild nol have heen curod,

IThe defaull is nol aired on or before Novamber 18, 2007, the morlgage paymants will be accolernted with the full amounl
romaining accelaralod and botoming dua and payable in full, and loreclosure procopdings Wil Be THITATSTER Ual timea. As sueh,
the fallure to cure the dafaull may result in the foreclosiure and snle of your properly. Il your praperly |4 foreclosed upan, the
Mateholdor may pursue a deficlency Judgmont againat you lo collact tha balance of your loan, If parmillad by law.

You may, If requirad by law or your loan documents, hava tho right to cure tha defaull ater the acecloration of the morlgage
payments and pror o the forgclosure sale of your properly If all amoeunts past due arg pald within the me parmilled by law.
However, Countrywide and lhe Noleholder shall be ontltiod lo collect all fees and cosla Inaurred hy Counlrywitde and the
Motoholdar In pursuing any of thelr romodios, Including hut not limited to raasonable atlornoy's feas, to tha [ull extent parmiltect by
law. Further, you may have lho righl lo hring a court action to asaert the non-oxlstenco of & doflault or any other dafense You may
have lo aggeteration and foraclosure.

Your loan ls In dofaull, Pursuant to your loan documanls, Geunlrywlde may, enter upon and conduol an Ingpection of your
property. The purposes of such an Inspaction are to (1) observe lhe physloal conditlon of your property, (il) verity that the property
fw oecuplad and/or (i) detarmine the Identily of the vecupant. Il you do nol sura tho defaull prior Lo the inspection, other actions
lo protect the mortgagee's Interest In the proporty (including, but not limitad lo, winterization, soourng the property, and valuation
servicas) may ba taken. The costs of the above-described Inspoctions and property presarvation afforts will be charged
to your account as provided in your securily Instrument,

Ifyou are unabla to cure the default on or before November 18, 2007, Counlrywide wanly you lo be aware of varlous oplions that
may be avallable to you through Countrywlde to prevenl a foroclosure sale of your properly. For oxample:

Froase wrile your pecount rimber on all chacks arsd cartaspardanca
Yo may chame you a oo for my peyment relurncc of roactod by your firaackl Inslduian, subjacd 1o appyrablo law

Accour Number; 1137675787

. .\énkn youmhﬂ:k payable to Ryan 8 Erlokson Batanes Due for chargos llsted sboye: $3,500.60 os of 10/17/2007.
I L e 9410 1501 Streat CT &
* »\gﬂ?g{?ufkﬁcﬁgmvgﬁ: on Phasu updalu waved hikknatin an tha mvarsy vida of s cogpon
o Writa In any addllanal emounls T3l
yeu a'l? Itlvltl%gﬁ(gtmal Is ! ,Plhclpul
mare [han $5 BHSO S0 i )
cortifllod chack) ! BLONEHV.
e Dont dtach your cheek 1o the I.Mdllunal
yayimnenl Coupin Esciaw
* f){%! includo corespandence
* [an send cnsh Countrywlfin
PO BOX 860070 Cthar
Dallas, TX 76266-0070

EL:-" i bl 'W
g { Toldt

113767579700000350099000350099
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® Repayment Plan: It is possible that you may be aligihle for some formn of payment assislanoe through Countrywida,
Our baslo plan requires thal Cotinlrywide receive, up front, ot leasl %4 of e amount necessanry to bring the acoount
current, and that the balance of he overdue amount be paicd, along with the raguar monthly payment, over a
defined period of ime. Othar repayment plans also are avalilable.

* Loan Modificalion: Or, it Is possible that ths regular monlihly paymenls gan be lowered through o modifioation of the
loan by reducing the intereat rate and then adding the delinquent payments to the current loan balance. This
foraclosure alternative, however, s limiled to carlain loan lypes,

¢ Sale of Your Properly: Or, if you are willing to sell your home In order to avole foraclosurs, It Is possible that the sale
of your home can be approved through Countrywida even if your home Is worlh less than what Is owed on IL,

® Desadin-Lieu: Or, Iif your property Is free from other llens or encumbrances, and If the default is due to a serdous
financial hardship which is beyond your control, you may be eligible 1o deed your property diredly to the Noleholder
and avold the foreclosuro sale,

If you are Interested In diacussing any of these foroclosure alternalives with Countrywids, you must sontact us Immediataly, If you
racuost asslatance, Countrywide will need to evaluale whoalher that asslstance will be axtended to youn In the meantime,
Countrywide will pursue ali of ils rights and remedies under tho loan doouments and as permilted by law, unless it agrees
olhorwise In writing, Fallure to brng your foan ourrent or to onlor Into a wrillen agroement by November 16, 2007 as outlined
abave will resull in the accelaration of youir dabil,

Thne Is of \he essence. Should you have any questions oonoerniling this notics, please contact Loan Counseling Center
Inmediately at 1-800-869-0102, Our office houry are balwesn 8:18 AM and 8:15 PM (Central Time),

Sincerely,

Loan Counseling Genler

G-reulfuste Provid) ¥wr el addross batow wiil aliow us to seid you Information o your accourt How wo post yow payments; AN accoptod
Accourk Numbar: 153707670 paymoiits of pinciprl and Witoresl Wil by appiied
Rysn 8 Griokson E-mall addrass © tho lengest oulstandery instalmont duo, uiless

olhorwho exprossty pioYiblied of Erilod by taw,
H you submft en amotnt b additonr o your
schoduled monthly amount wo wil apply  your
paymonls os folows: (1) B ouistanding monihly
payments of princiel ond kderosl, (B) csorow
dolicendos, (W) tate charges and olher amownls
YU owe In conhoglion wit your loan and (v) lo
rodice the sutstanding rrhdpal balarice of your
kan.  Plosyo spodly If you want an oddisonnd
smount appiled o fukire paymonls, ralior han
Pincipd redudlion,

Postdated chocks:  Contiywido's polioy Is to nol

occopl  postdalod  checks, unlas spocificily
o1r00d Lo by a Joan colnslor or tedinkian,

USB000017



B Countrywider

HOME LOANS
P.O. Box 850070 Send Puyiments lo:
Dallas, TX 75265-0070 PO Dox 850070
Datlas, TX 76266-0070
Docember 17, 2007
Ryan B Erickson Accounl No.: 113767579
9410 150TH STREET €T E Properly Address:
PUYALLUP, WA 88375.0442 8410 150th Slreel CT E

Puyallup, WA 90375

NOTICE OF DEFAULT AND ACCELERATION

Doar Ryan § Erfckson:

Counlrywlde Homo Loans Servicing LP (horelnalter “Countrywide) services the home toan doscribed shove on halall ol the
hofcler ef the promissory nofe (the “Notehalder”), The lopn s In serlous defaull becauso tho required paymenls hava not bean
made. The lotal smount now rogulred Lo relnslale the Juan as of (he dals of this letler s 4y follows:

e e LT

Montlly Charges; 11/01/2007 $3,431 44
Lato Charqoa: 11/01/2007 369,55
Olher Chirdes: Total Late Gharges; $0,00
Uncolloglod Cosla: $15.00
Parilal Payment Balance: {$0.00)

TOTAL DUE: "$3,516.00

You have: the right Lo 6ure the defaull, To cure lhe dolaull, on or boforo January 18, 2000, Counlrywido mus| rocelve the am ounl
of $3,515.99 plus any additional regutar monthly payment or paymenls, lale chargas, fees and charges, which becomo die on or
befora January 16, 2008,

The delault wil nol be considerad cured unless Countrywide raceivas “tieod funds” In the amounl $3,615,99 on or bofore January
16, 2008, If any chack {or other payment) ls retumed to us for Instfficlent funds or for any other reason, *good funds” will nol
have been received and the dofaull will nol have haen cured. No exlansian of ime to cure wlll be granted due lo a returnad
paymont, Counlryvdde resarves (he right lo aceept or reject & partial paymenl of the tolal smounl due wilthout walving any of lts
rights herein or olherwlsa, For exarnple, i1 loss than Ihe Tl smount that |s duo s senl to us, we can kaep the paymenl and apply
it to tha dabl but st procesd Lo {aracioaure sinco o defaull wordd not have beon curod,

I the defaull is nol cured on or before January 16, 2008, the morlgage paymanls witl be ncceloratod vith tha ful amatinl
ramaining aceelaraled and becoming due and payabla In ful, and foroclnsure preceedings will be Inilialed at thal lmo, As such,
the fallure lo cure the dofaull may resull In the Toraclosure and sala of your propady. Il your properly |s forsclosed upon, lhe
Notoholder may pursua a deflicioncy judgment agalnsl you lo collact the balance of your loan, If parmillod by law,

You may, If required by law or your loan documaents, have (tho right to curo the defaull after the acceloration of (o morlgage
payments and prior lo tho loraclesurn sale of your properly |1 all amounts past dun sro pold within the mo permilied by law.
However, Counlrywide ond the Notaholder shall be enllilad lo collect all foas and costs Incurred by Countrywldo and ho
Naoloholdor in pursuing any of lhelr remeclies, inehading bul not mita to repsonable atlorney's feas, (o the full pxient pormilled by
law, Furthor, you may haye the right to bring a courl acdlon to agser] the non-exislence of a defaull or any other dolonse you may
have to acceleralion and foraclosure.

Your Iean Is In defavll,  Pursuant to your lonn documents, Gountrywide may, entar upon and conducl an Inspectlon of your
property. The purposes of such an inspeciion ara ta () chserve Whe physical condition of youe properly, () verily thal the propesty
Is accuplocl and/or (il) dolermina he identily of the cccupant, |f you o not cure the defaull prior to the Inspection, other aclions
L prolect the mortgage's Interes! in Ihe proporty (Including, but not Timitad (o, winlerfzalion, securing the property, and valuation
sorvlcas) may ha laken. Tho cosis of the above-dsacribad Inspections nnd property preservation nfforts will be chargod
to your aceount as provided in your securlty Instrument,

Il yuu are unable Lo cure the doefaull on or baforo January 18, 2008, Countrywide wanls you lo e aware of vardous opllons that
may be avallables o you through Countrywlde to prevent o forotosurs salo of your properly, For axample:

PRUAQ W9 yukr seqount ruiiber on ol (aeks i) eIy
Vi) msy chaiga yau g ko bt aiy psyment ndiened of tofeclod by yoir fimandit idliuion, tubdict o eaplicebbr s

Aczounl Number: 143767670-7

+ Mako yeur check fayide lo Ryan 8 Erlckson Bafunco Dua far chargas lelod abovo: $3,515.00 ¢ of $2/17/2007.
i %ﬁ?wjtmﬁ?nﬁmmn . 9410 150t Streal CTE ) . ., )
cu,é,m ¢ oIy ordar Phato updis 4 mu i tiorantng o) b revens fide o Bis cosfon
+ Witadn eny odéliorn! encunts T
yeus e iny tt%!gg(?z telalis : ;\‘I,\::;:I:
moro tan , (10850 600
costified r.hﬁtk} HOHsEN
o Lont atach your chegk loihe W
iinent (oL . Eition
+ E\m\ Inludo eeruspondanso y
» Dont send cash Countrywido
PO BOX 660070 Cihes
Daliog, TX 75266.0070
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* Repayment Plan: It Is pogsibla that you may ba ollgible for somo ferm of payment assistanco threugh Countrywids,
Our hasta plan requirey ihat Counlrywida recelve, up front, al Inaslt % of the amounl nacassasy to bring tha acoaunt
curronl, and thal the halance of (he overdue amaunl ba pald, along wilh the reguter monthly payment, ovet a
deflned perlod of time, Other repayment plans also are avallghle.

¢ Loan Modlcation: Or, Itis possible (hat the regular monthly paymonls cen he lowered through a modification of the
loun by raducing tho Inlorest ralo and then adting the definguent payments {o the current loan balance, This
foracloaure allernatlve, howaver, Is imiled 1o coraln loun lypes,

% Sales of Your Properly: O, if you aro willing lo sell your home In order Lo avoid foreclosurs, il Is posalble thal the sale
ol your home an bu approvad through Counlrywide even if your home Is worlh less than whal Is owesd oh It

# Deedn-Lleu: Or, If your proparty Is free from other llens or encumbrances, and if the default Is dus to a serous
financlal hardship which Is bayond your conlrol, you may bo oligible lo dead your prapoity direclly to llhe Noteholder
and avold lhe foreclosure uala,

Il you are Inlerested n discussing any of theso foreclusure allernalivos with Caunlrywida, you must contact uia Immedistoly, If you
redjuest asslstance, Countrywide will nesd to evaliate whelhor that asslstanco will be exionded to you, In the meantimo,
Counlrywlde will pursus alt of il sighls and remedles undsr the loan documenls and as permilled by law, unloss Il agrees
clharwise in writing, Fallure (o bring your loan currant or o enlar Inlo 2 wrilten #greement by January 18, 2008 as ultined above
will resull In the soceleration of your debt,

Time Is of the essonce, Should you have any questions concernliyy this notlca, please comlnct Loan Counsellng Cenlor
Immiedialely ot 1-800-668-0102. Qur offlce hours ara balween 8:16 AM and 5:16 PM (Cenlral Time).

8lncaraly,
Lotin Counseling Cenlor

E.mpllusy Pro/lumg%n o-mell addross bl wit Koy Us o send youinformation on your sosourt How wo post you peymentx AN soospled
Asccunt Numtar: 9307578 paymetts of penclpid sad blsrast Wi bo appied
Rysn SErehsn E-mdll addinsy b o lngest outslandeig tlshmegd dov, ks

ohawito exprassly pohbled of Krdled by law,
B you subaolt a0 anownl b addion fo your
acliduld mentily smouni wo wif appy your
paymenty &3 folowst () b owdstanding monthly
pymnts of picd and Kforvsl (1) epcrow
dofdendiay, (W) fale charges and ohor emotnly
you o#e n conmaation with your koan end () Lo
nsdico U oulslandig pilncial Dodeon of your
lan. Phese @adfy H yo wanl e sddifonn
anourt sppod b fubkro paywmeids, rslir tien
principd ioduction,

Poald:lod dm‘; Casrtrywido's bsolcy B lo mi
aoxept  poy! chacks,  uiikoss  spocificaly
agrood loby a Joast couisolor o lochnkiar,
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_ﬁ}muntwwide*

HOME LOANS
P.Q, Box 660070

i Business Address! Send Paymenty to:
Dallas, TX 76266-0070 460 Amnsricon Streat .;.O. acxyﬁsocr?o
Sil Valloy, CA 93066-6286 Dallas, TX 76286-0070

September 17, 2008

Ryanh 8 Erlckson Account No.! 113767679
0410 150TH STREET GT E Properly Addrass!
PUYALLUP, WA 98375-8442 0410 150th Street GT £

Puyatiup, WA 98375-8442
NOTICE OF INTENT TQ ACCELERATE

Dear Ryan 8 Erlekson:

Countiywide Home Loans Serviolng P (hereinsfter "Gountrywlde®) services the home loan described above on behalf of the
holder of the promissory note {the “Notehalder'), The loan Is Iy serlous default beeausa the raquired payments have not been
made. The tolal amount now requirad to relnstate the lcan as of the date of this ietter Is as follows:

Monthly Charges: 08/01/2008 $3,480,80
ate qes: 08/01/2008 $60.55
Other Charges: Total Late Charges: $130.10
Uncollected Costs: $816,37
Partial Payment Balanca; ($0.00)

TOTAL DUE: TT§4,506.82

You hava the righl to cura the default, To cure the defoult, on or before Qotober 17, 2008, Gountrywlda must racelva the amount
of $4,606,82 plus any additional regular monthly payment or payments, late charges, fass and chargaes, which become due on oy
bafore Qctober 17, 2008,

The default will pol be considered cured unless Gountrywlde recelves "good funds” In the amount $4,506.82 on or befors Octobar
17, 2008, If any checlk (or other payment) Is retumed to us for Insufficlent funds or for any olher reasoh, "good funds" will not
have baen recelved and the default will not have bean cured, No oxlension of timea to cure will ba granted dus to a raturned
payment. Countrywide reservas the right lo acoept or reject a partlal payment of the lotal amount due without walving any of Iis
rights herein or otherwlse. For example, If less than the full amount that |s dus 1s sent to us, we oan keep lha payment and apply
It to the dabt but stil proveed o fareclosure since the default would nat have besn sured,

If the defauit Is hot cured on or before Octaber 17, 2008, the mortgage paymants will he accelerated with the full amount
rsmalning ecceleraled and bocorning due and payable in full, snd foractosura procesdings wili be Intlated al that me. As such,
the fallure to curs the default may result In the foreclosure and sale of your propetly. If your property ls foreciosed upon, the
Noteholder may pursue a deflolency Judgment againat you to collect the balance of your Joan, If permitted by jaw,

You may, If raquirad by law or your loan documents, have the right to cure the default after the accelaration of the mortgage
payments and pior to the foleclosure sale of your property If all amounts past due are pald within the time permittod by law.
However, Countrywide and the Noteholder shall be entitied to collect all fees and costs Inourred by Countiywide and the
Noteholdoer In pursulng any of thair remedles, including but not limlted to reasonable ellornay's fees, to the full extent permitted by
law. Further, you may have the right to bring a coun actlon to assen the non-exlslence of a default or any olher defonse you may
have to acqeleration and foreclosure,

Your toan ls In default.  Pursuant lo your foan dosumaents, Countrywlde may, entar upen and conduct an Inspection of your
propery, The purposes of such an Inspection are to (1) observe the physlcal condillon of your property, (|1} verify that the property
Is occuplad and/or (IIl) determine tho Identity of the occupant. If you do not cure the defaull prior to the Inspection, other actions to
protact the mortgagea’s Interesl In tho proparty (including, but not limited to, winterlzation, seaurlng the property, and vaiuatlon
seivices) may be taken. The costs of the above~<lescribod Inspeotions and property praeservation efforts will be charged
to your account as provided in your security Instrument and as permilted hy law,

If you are unable to oure the default on or hetore October 17, 2008, Gounlrywids wants you to be aware of varlous optians that
may ha avaliahle to you through Countrywlde to prevent a foreclosure sale of your property, For axample:

Plysa wrila your posoun] number on ol chiecks Dl comeypaklence.

Wo iy charga yan @ fow for any paymeat rekimod of eofectod by your inandol Inssnllen, subfact b spphoabla ke, BLONSENV P44 CAamz00n
Account Numboer: 113767679-7
= Mako your chock payabla to Ryon S Ericksan Batance Due for charges fistad abave: $4,605.02 as of Boptambaor 17, 2008,
Gounicywide Homa Loans 9410 150th Stresl CT E
« Wtlte your account number on Plonso udatn e-snai Infvmalian of) IND rovares sido of I coupon,
your check or menpy order
= Write In any ndditionn) W
amaunts you ase inchuling (If GRS Frovpa
lolal is mora than $5000, 3
pleasa send cenlfied chack) AdSTne!
» Danl allach your check to the Esriny
paymanl coupon Cottntrywlde
« Don'tInclude correspondonce PO BOX 850070 "UUT‘
¢ Dontsend cash Dallas, TX 76265-0070
[reeres
F'I':ualf “f:nl [m-—
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» Ropayment Plan: il s possible that you may bo eligible for some form of payment assistance through Countrywide,
Our haslc plan requires that Countrywlde recelve, up front, at least ¥ of the amount nocassary to bring the account
surrent, and that the balance of the overdue amount be pald, along with the regular monthly payment, over a deflnod
period of tima. Other repayment plans also are avallable.

« Losan Modifloation: Or, It Is possible that tha regular monthly payments can he lowered through a modiflcation of the
loan by reducing the Interest rate and then adding the delinquent payments to the current loan belanoe, This
foraclosure alternative, however, Is limited to certaln loan types.

» Sale of Your Property: Or, If you are willing to sell your home In order to avold foreclosure, It fs possible that the sale
of your home can be approved through Countrywide even If your home Is worth less than what Is owed on It,

e Deed-in-Lisu: Or, If your property Is free from other llens or encumbrances, and If the default Is due to a serlous
financlal hardship which Is beyond your control, you may be eligible to deed your property direotly to the Noleholder
and avold the foraclosure sale.

If you are Interested In discussing any of these foreclosure ajtematives with Countrywlde, you must contact us Immediately. If you
raquest asslstanoe, Countrywlde wlill need to evaluate whether that assistance wlill he extended to you, In the meantime,
Countriywide will pumue all of Its righte and remedles under the osn documents and as permittad by law, unloss it agroes
otherwise In writing. Faliure to bring your loan cuirenl or to anter Into a written agreement by Quotobar 17, 2008 as outlined above
will result In the acceleration of your debt,

Addttionally, the U.8. Deparment of Housing and Urban Development (HUD) funds free or very low cost housing counseling
across the hatlon. Housing counselors oan help you understand the law and your options, They can also help you to organize
your finances and represent you In negotlations with your lender If you need thls assistance. You may find a HUD-approved
houslitg counsaelor nsar you by calling 1-800-688-4287. For the hearing Impalred, HUD Counsaling Agency (TDD) numbers are
avallable at 1-800-877-8339.

Time Is of the essence. Should you have any uestions concerning this nollce, ploase conhtaot Loan Counseling Center
immediately at 1-800-869-0102, Our office hours are between 8:16 AM and 5:15 PM (Central Time),

Slnaerely,
Loan Counseling Genter

E-mall use:Provkiln% r a-mal address below will allow us to sond you Information on your account. How we posl your paymenls: Al accopted
Accuunt Numbay; 113787679 paymants of principal and Interest will be applled to
Ryan S Gslckson E-mall addrass the flongost oulstonding Instalimont duo, untoss

othenvise exprossly pfol)ﬁ:(lcd of limlled by law. ¥f you

stblt an amount fn adtilon v your schoduled

monthly amount, wo VvAll apply your paymenta as
to ousland ok +

follcrs/ (U} 0 y pay of
principal and Interost, (i) osccow deficlenclos, (i) late
chargos and vlhor amounts you owo in connetlian
with your lean and (iv) to reduce the outatanding
peincipel balance of your loan. Please spocify IT you
want sn acditonal amount applied to future payments,
aiher than principal roductlon,

Postdaled ohecka: Countywids's palicy Is to not

acogpl posidalod chocks, unfoss spoclfically agreed
Io by a loan counsokr or techniclan,
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HELMUT KAH, ATTORNEY AT LAW
July 26, 2018 - 4:56 PM

Transmittal I nformation

Filed with Court: Court of Appeals Division |
Appellate Court Case Number: 77742-4
Appellate Court Case Title: Kevin Erickson, Appellant v. America's Wholesale Lender, et al., Respondents

Superior Court Case Number:  15-2-12744-1

The following documents have been uploaded:

o 777424 Petition for Review 20180726165541D1808443 0117.pdf
This File Contains:

Petition for Review
The Original File Name was PETITION FOR REVIEW.pdf

A copy of the uploaded files will be sent to:

« david.elkanich@hklaw.com
« garrett.garfield@hklaw.com

Comments:

Sender Name: Helmut Kah - Email: helmutkah@outlook.com
Address:

20205 144TH AVE NE STE 208

WOODINVILLE, WA, 98072-4451

Phone: 206-234-7798

Note: The Filing 1d is 20180726165541D1808443
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